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by Steven 0. Goolnick, Esq. 

'To Lien, or Not to Lien: Handling Subrogation Rights 
of Third-Party Health Care Plans' was printed without 
its accompanying footnotes in the Spring ;sue. The 
following is a full copy of the article with footnotes. 

s we all know, New York's Insurance Low provides A or mandatory No-Fault coverage for persons 
injured in auto accidents, including reimbursement of 
medical expenses, lost earnings and other reasonable 

and necessary expenses.' This coverage is generally 
referred to as personal injury protection or PIP coverage. 

Often the No-Fault carrier will deny further payments for 
medical treatment based upon a purportedly "independent 

medical examination" performed by one of a coterie of 
'practitioners" on an approved list of insurance carrier 
examiners. Should the claimant need further medical treat- ' 
merit (notwithstanding the opinion of the carrier's examin- 
er) and have private health insurance, coverage, he/she 
may then go to their own private health care carrier and 
request continued treatment upon presentment of a copy 
of the Denial of Claim form from the No-Fault carrier. 

Based upon this language from this state's highest court, it 
becomes paramount that the able practitioner reads the 
client's health care policy - especially those portions that 
pertain to subrogation rights. (Clients not in possession of 
the policy can request it from their health care provider 
directly.) Once placed on notice that the health care 
provider is claiming a subrogation right, counsel can then 
request a copy of the policy from the entity that sent notifi- 
cation. The burden is on the incoming health care insurer 
(after No-Fault has been denied) to prove that they have 
viable subrogation rights. However, the practitioner should 
be aware that there are lower court decisions that indicate, 
"(t)he policy provision creates an equitable lien by subro- 
gation against any recovery by the insured from a third- 

party by reason of medical expenses paid to the insured."' 

Afterwards - some time during the course of the personal 
injury action - counsel will receive a letter, typically from 
The Rawlings Company or another agent of a health insur- 
ance plan, claiming a lien or right of repayment out of the 
proceeds of the case. What this claim really is, and how to 
handle it, has been a vexatious issue within the PI. field. 

Many practitioners have tried to either extinguish or reduce 
the health insurer's subrogation rights by claiming that 
CPLR section 4545 is applicable. This is a very unwise tac- 
tic - courts have consistently rejected this argument. 
Section 4545 only applies to reduce verdicts after trial in 
the amount paid by a collateral source: It does not apply 

to pre-verdict settlements, as it is an evidentiary provisi~n.~ 

Benefits afforded by a private health core camer can be subject 
to equitable subrogation rights as against the third party claim 
made by your dient. Though technically not a lien at law, "(a)n 
insurer has the right -to recover, by way of subrogation, for dam- 
ages that it has been called to pay to an insured under its pol- 
icy. The subrogation of an indemnity insurer arises by opem- 
tion of law when it makes payment to the insured ..."2 

There has been a great deal of controversy regarding the 
type of language that has to appear in the private health 
care contract to afford equitable subrogation rights. Case 
law indicates that if there is no specific language contained 
in the heolth insurer's policy, then the claimant (and hisher 
attorney) need not protect these subrogation rights. The 
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Once aware that the health insurer is claiming a subroga- 
tion right, counsel must not give the tortfeasor a General 
Release in settlement of the tort action: Doing so without 
securing the health insurer's subrogation rights is in breach 
of the Contract of health insurance6. Once the claimant 
executes a General Release (which by reference includes 
the health insurer's derivative claim for subrogation), this 
release destroys any rights that the health insurer may have 
against the tortfeasor, provided that the health insurer was 
not timely notified of the equitable subrogation lien. 

Therefore, a good practice tip is to notify the torifeasor's 
carrier that the claimant's health insurer is claiming a sub- 
rogation right. There is case law that suggests that a 
General Release can be used if the tortfeasor has been 
given actual notice of the health insurer's subrogation rights 
at the time of the settlement7 However, this is a bit risky 
and, on balance, not advisable. A determination should be 
made regarding the subrogation rights held by the health 
insurer before a General Release is given to the tortfeasor. 






